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Situation in Member States


· Part.1: 
a)    What type of waste recovery operations are you and your members engaged in? 

FEAD members are involved in a wide variety of waste recovery operations. Some members identified “recovery of inert wastes” as their main waste recovery operation, however.

b)    Are you involved in backfilling? If so, what types of waste (CDW versus other)?  

Among other materials, members use recycled aggregates for backfilling and also uncontaminated excavated soil and stone (EWC 170504) plus some inert C&D wastes such as concrete, bricks, blocks, tiles and ceramics. 

In the context of backfilling in the waste treatment BREF, one member submitted that backfilling involves solid waste (which can also be hazardous waste).
        
c)    If you are engaged in backfilling, do you conduct any type of treatment prior to it? If yes, please explain.  

All members, who responded to this question, conduct some treatment prior to backfilling. Ranging from segregation at waste transfer stations, to conducting leaching tests.


· Part.2:                                                                                                                           
a)    Do you see backfilling as a recovery operation? 

No position from FEAD.

b)    Is there scope to increase the level of backfilling to be closer to the recovery targets of 70% for CDW?  


Members submitted that they are more likely to reduce the opportunities for backfilling C&D wastes, rather than to increase them. Reasons provided included concerns over groundwater and contaminated soils.

c)    Which type of activities and operations do you think could be included?  

All FEAD members who responded to the questionnaire submitted that end of life quarries should be included.                                                    

Part.3: 
a)    Are you aware of any guidance available or in preparation on when/how to use backfilling? 

No members were aware of any such guidance.



c)    Have you had any problems with the interpretation of the term backfilling and/or providing guidance on backfilling to your members (if you are engaged in such activities)? E.g. concerning parameters to assess the suitability of waste.

Some FEAD members have internally drafted guidelines on backfilling – which include assessment for suitable waste. Other members posit that the definition in the Directive is very open, and should have been better specified to avoid different interpretations by operators.

It was submitted that a key concern regarding the backfilling definition is understanding whether aggregate from glass used for “engineering purposes” in roads is backfilling or recycling. 

It was also suggested that labelling all filling activities as backfilling is misleading. This was based on the fact that some activities involving backfilling (such as building roads or foundations) constitute real construction - with technical and quality demands for materials. Accordingly, CE-marked recycled stone aggregates are used to replace natural stone aggregates. This kind of usage must be labeled as re-use or at least recycling. 
  
d)    Would you welcome guidance from the EC on the subject and if so what should be included in the guidance?   

FEAD members would welcome guidance from the European Commission on the subject. 

Members’ suggestions for what the content of the guidance document should include are as follows:

· A guide on suitable materials for backfilling operations
· A guide banning the use of materials that do not have proof of non-contamination for backfilling
· A specification that waste accepted in backfilling should have been previously treated.
· A guide to ensure consistency on Article 5 By-products
· EU wide end of waste criteria for uncontaminated soil and stone, recycled aggregate and incinerator bottom ash
· A clear definition and categorization of the differences between re-use, recovery and backfilling. 
· A guarantee that backfilling operations must offer the same guarantee of environmental quality as the waste landfills permitted and operated under Landfill Directive and Decision 33/2003 on landfill waste acceptance criteria.
· A clause that backfilling must be authorized following the landfill regulations as a whole, without considering only part of that legislation, e.g. the leaching test
· A clear difference between underground storage of waste and backfilling in the context of the waste framework directive.  

Part.4:                                                                                                                                                                     
a)    Are you aware of any court-cases where backfilling was considered to be illegal disposal? 

One member is aware of such a case but submitted that there were either breaches of a permit or that a permit had expired.  Unfortunately, we do not possess further details of the case.

Another member also submitted case ECJ 28.07.2016 C-147/15.

b)    Or conversely where it was identified as being a legitimate use of material?  

Our Irish member is not aware of any court cases but submitted that the regulatory system in Ireland recognises the legitimacy of backfilling as a recovery operation at licensed and permitted ‘Soil Recovery’ facilities.  

[bookmark: _GoBack]Another member submitted ECJ 27.02.2002 C-6/00 as being one such case.
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